reciprocal linkages" between the different branches of government when engaging in the shared enterprise of human rights protection. 5 For those who know anything of the periodic excesses of judicial supremacy under the grandparent of supreme law bills of rights in the United States, the idea of a "dialogical" human rights charter cannot help but be of at least passing attraction. If the effectiveness of the NZ Bill of Rights as a conduit for such "dialogue" is, however, to be assessed, attention must inevitably be brought to bear on a key lacuna in the design of the New Zealand instrument. All three of the jurisdictions that have to date followed New Zealand in adopting statutory charters of rights have incorporated within their instruments an express power for certain courts, in certain circumstances, to make formal (albeit unenforceable) declarations of legislative inconsistency with fundamental rights, and much of the dialogue over "dialogue" in these jurisdictions has focussed on this constitutional innovation. 6 On its face, the New Zealand instrument contains no such equivalent. In this sense, New Zealand's constitutional arrangements for the protection of human rights are now out of step, not only with the vast majority of states that have adopted fully constitutionalised bills of rights, but also with the small but growing number of states that have followed New Zealand's example in adopting statutory versions.
What, though, of the suggestion that even in the absence of an express power, the New Zealand courts nevertheless have a jurisdiction to make declarations of legislative inconsistency with the NZ Bill of Rights? Almost since the inception of the NZ Bill of Rights, some commentators and some judges have speculated about the existence of such an implied power, although no declaration has ever been made. 7 Does such a jurisdiction exist and, if so, to what extent does it compensate for the absence of an express power? Can we, too, claim to have a "dialogical" bill of rights?
In recent years, there has been a marked increase in the number of cases coming before the courts in which counsel have sought declarations of legislative inconsistency with the NZ Bill of Rights. This article considers the implications of the recent case law for the questions just identified. The starting point in identifying those implications is the Supreme Court decision in R v Hansen, which confirms emphatically that the New Zealand courts are entitled to inquire into the conformity of legislation with the standards contained in the NZ Bill of Rights and to document their conclusions in their judgments. 8 There is, however, a separate question as to whether the courts are entitled to grant formal declaratory relief. This article concludes that the prospects for such a remedial jurisdiction are, if anything, receding. Recent case law purports to narrow considerably the scope of such a jurisdiction, if indeed it exists at all. Further, the tenor of this body of case law suggests that, even if a residual jurisdiction to make declarations of inconsistency is eventually recognised, it will be exercised only rarely.
If Hansen has established that the courts may inquire into and identify examples of legislative inconsistency with the NZ Bill of Rights, what does it matter if they do not grant (non-binding) declaratory relief? This article addresses some of the potential advantages of regularising the grant of formal relief. The key point that is made, however, is that it is a mistake to assume that following Hansen, the courts will informally indicate legislative inconsistency with the NZ Bill of Rights in anything like the same range of circumstances as might have attracted a declaration of inconsistency were there an express jurisdiction to grant such relief. For reasons that are explored in the article, early indications from the post-Hansen case law are that Hansen-style informal "indications" of legislative inconsistency with the NZ Bill of Rights will be far from routine.
In short, it is suggested that in the absence of an express remedial jurisdiction to make nonbinding declarations of legislative inconsistency with the NZ Bill of Rights, the New Zealand courts' participation in any "dialogue" with the political branches of government is likely to continue to be far more tentative and self-effacing than in those jurisdictions that have adopted express declaration of inconsistency powers. Whether or not this is desirable as a matter of policy is a question that is left to be addressed elsewhere.
II SOME NECESSARY BACKGROUND
Before focusing on the recent case law, it is helpful to begin with a brief survey of the declaration of inconsistency debate during the first decade-and-a-half following the enactment of the NZ Bill of Rights. The idea that the New Zealand instrument might (impliedly) confer a power on the courts to declare legislation inconsistent with the rights contained in it was first put forward by Professor F M Brookfield in 1992. 9 There was some early judicial and scholarly interest in Professor Brookfield's suggestion, 10 but it was not until the Court of Appeal issued its decision in Moonen v Film and Literature Board of Review (Moonen) that the New Zealand debate over an implied declaration of inconsistency power really got under way. 11 In order to make sense of Moonen and the declaration of inconsistency debate more generally, it is necessary to delve further into the operative provisions of the NZ Bill of Rights. Section 6 (requiring right-consistent interpretations where possible) and section 4 (preventing the courts from striking down legislation) have already been adverted to. 12 Key, also, to the debate is section 5, which provides:
5. Justified limitations-Subject to section 4 of this Bill of Rights, the rights and freedoms contained in this Bill of Rights may be subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.
Throughout much of the history of the NZ Bill of Rights, there has been considerable uncertainty as to the role of this section and as to its relationship with the other operative provisions. 13 The significance of Moonen was that it offered a view from a unanimous bench of five members of the Court of Appeal on those issues. Tipping J for the Court set out a series of steps that might assist in cases involving the interpretation and application of primary legislation where a possible inconsistency with the NZ Bill of Rights had been identified. 14 First, he suggested, one should identify all of the tenable meanings of the relevant legislation. Then, one should adopt the one that constitutes the least possible limitation on the right in question. 15 These two steps will be sufficient to resolve the dispute between the parties -a "meaning" will have been attributed to the legislation and, by virtue of section 4, the legislation as so interpreted must be applied. Nevertheless, Tipping J suggested that one should then proceed to consider whether or not the meaning that is to be adopted constitutes a justified limit on the relevant right or freedom in terms of section 5. 16 If the limit on the right is not justified, Tipping J said, the Court may "indicate" or "declare" that to be so. Tipping J recognised that because of section 4, this is a somewhat academic exercise. Nevertheless, he suggested: 17 [The] purpose [of section 5] necessarily involves the Court having the power, and on occasions the duty, to indicate that although a statutory provision must be enforced according to its proper meaning, it is inconsistent with the Bill of Rights, in that it constitutes an unreasonable limitation on the relevant right or freedom which cannot be demonstrably justified in a free and democratic society. Such judicial indication will be of value should the matter come to be examined by the [United Nations] Human Rights Committee. It may also be of assistance to Parliament if the subject arises in that forum. In the 12 See Part I Introduction. In considering the significance of Moonen, it is helpful to identify two distinct but related questions buried within the declaration of inconsistency debate: a substantive question and a remedial question. The substantive question is whether (and if so, when and how) the courts are empowered to enter into a section 5 inquiry and, thus, to pronounce on the justifiability of legislation that encroaches on the rights and freedoms protected by the NZ Bill of Rights. The remedial question is whether (and if so in what circumstances) the courts are empowered to issue a formal declaration to that effect.
Moonen offered an affirmative answer to the first question -the courts can and should inquire into the justifiability of legislative breaches of the Bill of Rights. Moonen's answer to the remedial question is, however, open to different interpretations. Some commentators and at least one judge have read Moonen as affirming a jurisdiction to make formal declarations of legislative inconsistency with the NZ Bill of Rights along the lines envisaged by Professor Brookfield. 18 They are, no doubt, encouraged in this view by the fact that, just a few months prior to the delivery of the Moonen decision, the United Kingdom Parliament had enacted the Human Rights Act 1998 (UK) (the UK Human Rights Act), which empowers the superior courts to issue formal declarations of legislative "incompatibility" with the rights found in the European Convention on Human Rights. 19 In the face of such a declaration the legislation survives, though the UK Human Rights Act confers on the government of the day a power (but not an obligation) to make a remedial order addressing the violation. 20 It is perhaps not unreasonable to assume that this United Kingdom constitutional reform was not far from the mind of Tipping J when he wrote the Moonen decision. Nevertheless, on the question of whether the courts can issue formal declarations of legislative inconsistency with the NZ Bill of Rights, Moonen is ambiguous at best. At one point in the judgment, Tipping J does state that if there is a legislative inconsistency with section 5, the courts may "declare this to be so". 21 But in context, it is by no means clear that he uses the word "declare" in its formal sense rather than simply as a synonym for "state" or "assert". His preferred language, used three times in the judgment, is "indicate". 22 He may, therefore, simply have meant that the Court should identify legislative inconsistency as part of its reasoning process. 23 The difference between these two alternatives was further highlighted in R v Poumako, issued only a few months after Moonen. 24 In Poumako, all five members of the Court of Appeal considered that there had been a serious and unjustifiable legislative breach of section 25(g) of the NZ Bill of Rights (protecting against the retrospective imposition of a penalty) and urged Parliament to redress the breach. The majority of members of the Court of Appeal nevertheless avoided answering the question whether formal declaratory relief was available by finding that the offending law had not materially affected the position of the appellant. 25 Thomas J alone would have made a formal declaration. 26 The Moonen and Poumako decisions, coupled with the United Kingdom constitutional reform, triggered a raft of academic comment, 27 but further judicial clarification has not been forthcoming. Almost a decade following Moonen, the only judge other than Thomas J in Poumako to have affirmed the existence of such a remedial jurisdiction is Williams J in the High Court in Zaoui v Attorney-General. 28 His view was that Moonen and Poumako had clearly established a jurisdiction to make declarations of inconsistency. Nevertheless, he expressed considerable reservations about the exercise of that jurisdiction and preferred to resolve the case before him without resort to it. 29 In the last three years, however, there has been a marked increase in the number of cases to come before the New Zealand courts in which counsel have sought declarations of legislative inconsistency with the NZ Bill of Rights. As a result, a significant (though inconclusive) body of case law has been generated. 30 Before considering the implications of this new body of case law, two other aspects of the wider context should be noted. First, in 2001, in a somewhat constitutionally incongruous move, the New Zealand Parliament amended the Human Rights Act 1993 (the NZ Human Rights Act) and vested in the Human Rights Review Tribunal an express power to formally declare legislation to be inconsistent specifically with section 19 of the NZ Bill of Rights: the right to be free from discrimination. 31 This is an important and, as yet, understudied jurisdiction but space constraints do not enable its implications to be pursued directly in this article. 32 The important point for the purposes of this discussion is that its substantive reach is narrow and so it does not compensate for the absence of a more general power within the NZ Bill of Rights itself.
Secondly, the ACT and the State of Victoria in Australia have each now adopted statutory charters of rights and have followed the United Kingdom by including in each of them a declaration of inconsistency power. 33
III

IMPLICATIONS OF THE NEW CASE LAW
What, then, are the implications of this new body of case law for the recognition of a declaration of inconsistency jurisdiction under the NZ Bill of Rights? In order to address this issue, it is helpful to return to the two questions previously identified: the substantive question (whether the courts can inquire into the conformity of legislation with the standards contained in the NZ Bill of Rights) and the remedial question (whether there is a jurisdiction to grant formal declaratory relief). 
A Substantive Jurisdiction Definitively Established
The recent case law offers a definitive (and affirmative) answer to the substantive question. The courts are entitled to inquire into legislative consistency with the NZ Bill of Rights, including by reference to the standard of justifiability found in section 5, and to record their conclusions in their decisions. 34 Of course, the Moonen Court had already accepted this proposition, but it will be remembered that Tipping J in Moonen saw section 5 as having a residual role. First, one resolves the question of statutory interpretation using sections 4 and 6 of the NZ Bill of Rights. Only once that is done does one engage in a hypothetical inquiry into whether any resulting limit that is placed on a right or freedom is justified in terms of section 5 of the NZ Bill of Rights. 35 This means that the section 5 inquiry is tacked onto the end of the analysis and divorced from the actual disposition of the case. Perhaps for that reason, there are few examples of judges actually applying the Moonen methodology and conducting a section 5 inquiry into the justifiability of legislative breaches of the NZ Bill of Rights.
In contrast, in R v Hansen, a majority of the Supreme Court took a more integrated view of the relationship between sections 5 and 6 of the NZ Bill of Rights. In its view, section 5 of the NZ Bill of Rights acts as an implicit qualification to the interpretive direction in section 6 of the NZ Bill of Rights. Section 6 does not require the interpreter to adopt the meaning that is most consistent with the rights and freedoms contained in the NZ Bill of Rights but, rather, to adopt an interpretation that does not limit rights in an unjustified manner. On this approach, a section 5 inquiry is a necessary precursor to a section 6 inquiry. One first asks whether the "ordinary" (non-NZ Bill of Rightsinfluenced) meaning of the legislation would limit a right or freedom in a manner that cannot be justified in terms of section 5. If the answer is "no", then the ordinary meaning must be applied. It is only if the answer is "yes" that the interpreter must proceed to consider whether, in light of section 6 of the NZ Bill of Rights, an alternative, rights-consistent meaning is available. 36 The Hansen methodology, therefore, seeks to imbed the section 5 inquiry into the very process by which courts interpret and apply legislation and, thus, dispose of the rights and duties of the parties before them. If applied faithfully, no court or tribunal would be able to dispose of a case involving an issue of statutory interpretation without having identified any prima facie legislative breach of the rights and freedoms contained in the NZ Bill of Rights and reached a view as to 34 Hansen, above n 1. Articulating the reasoning serves the important function of bringing to the attention of the executive branch of government that the court is of the view that there is a measure on the statute book which infringes protected rights and freedoms, which the court has decided is not a justified limitation. It is then for the other branches of government to consider how to respond to the court's finding. While they are under no obligation to change the law and remedy the inconsistency, it is a reasonable constitutional expectation that there will be a reappraisal of the objectives of the particular measure, and of the means by which they were implemented in the legislation, in light of the finding of inconsistency with these fundamental rights and freedoms concerning which there is general consensus in New Zealand society and there are international obligations to affirm.
Similarly, Anderson J observed that the Court's opinion as to the consistency of the legislation with the NZ Bill of Rights will have a "social value in bringing to notice an enactment which is inconsistent with fundamental rights and freedoms" and that Parliament, in enacting the NZ Bill of Rights, had "accepted the prospect" of such judicial assessments. 39 Hansen, then, affirms the proposition laid down in Moonen that courts are entitled to review legislation against the standards found in the NZ Bill of Rights, and to record their conclusions in their decisions. Further, the integrated approach taken to sections 5 and 6 in Hansen ought, in theory, to make it more difficult for courts and tribunals to avoid undertaking a section 5 inquiry into the justifiability of legislative breaches of the NZ Bill of Rights in cases involving questions of statutory interpretation. One limitation inherent in the Hansen approach, however, needs to be borne in mind. Under it (arguably, unlike Moonen) the dictates of statutory interpretation have become the 37 Whereas this will generally involve a s 5 analysis, the Supreme Court has indicated that there are some rights in respect of which no breach can ever be justified under s 5. 
B Poor Prospects for a Formal Remedial Jurisdiction
In contrast, the recent case law indicates that prospects for a formal remedial jurisdiction are poor. Although all of the cases continue to leave open the ultimate question as to whether there is such a jurisdiction, a number of them place significant hedges around its scope and the circumstances in which it might be exercised, the most significant being its restriction to civil proceedings. More generally, the tenor of this body of case law suggests that, even if a residual jurisdiction to make declarations of inconsistency does exist, it will be exercised only rarely.
1 The "subject matter" must have been raised before the court of first instance This proposition derives from the Supreme Court's decision in Taunoa v Attorney-General (Taunoa), though its width is somewhat unclear. 42 The Taunoa plaintiffs had successfully sued the Attorney-General in the High Court for damages for various breaches of the NZ Bill of Rights relating to their confinement at Auckland prison. 43 The parties to the Taunoa proceedings appealed and cross-appealed to the Court of Appeal and, in due course, to the Supreme Court. 44 In the meantime, as part of the political fallout from the High Court decision in Taunoa, the Government enacted the Prisoners' and Victims' Claims Act 2005 (the PVC Act). Its effect on the Taunoa plaintiffs was that any damages eventually awarded to them following the final resolution of the proceedings would be held by the Secretary of Justice for a specified period to enable the victims of the plaintiffs' crimes to make claims against the amount.
When Taunoa came to the Supreme Court, the plaintiffs made an interlocutory application to stay or strike out the Attorney-General's cross-appeal. As part of that application, they sought a declaration that the PVC Act was inconsistent with the NZ Bill of Rights. The Supreme Court dismissed the application, holding that a declaration of inconsistency was plainly beyond the jurisdiction of the Supreme Court in the circumstances of the appeal. This was because the "subject matter" of the application had never been before the High Court (nor, indeed, the Court of Appeal). In effect, the plaintiffs were seeking to bring a new case directly to the Supreme Court, which does not have an originating jurisdiction. 45 In Belcher v Chief Executive of the Department of Corrections (Belcher), the appellant sought a declaration from the Court of Appeal that the legislative regime in the Parole Act 2002 empowering the making of "extended supervision orders" in respect of certain offenders unjustifiably breached the NZ Bill of Rights. 46 A unanimous bench of five judges interpreted the Supreme Court's ruling in Taunoa to mean that there is no jurisdiction to make a declaration of inconsistency unless the declaration has been sought from the court of first instance. 47 Though the Supreme Court refused leave to appeal in Belcher, the three judges who heard the leave application took the opportunity to "correct" the Court of Appeal's "erroneous" interpretation of Taunoa. The Belcher Court had not, they said, been faced with the same jurisdictional difficulty as existed in Taunoa. That difficulty arose because the asserted cause of action "could not have existed when the proceeding was before the High Court since the Act of Parliament in respect of which relief was sought had not been enacted". 48 In Belcher, by contrast, the issue (the application of the "extended supervision order" regime) was before the High Court. Accordingly, the grant of a declaration of inconsistency would not have amounted to the exercise of an originating jurisdiction. 49 One can perhaps be forgiven for questioning whether the current law of New Zealand is represented by the unanimous decision of five members of the permanent Court of Appeal in Belcher or by the observation of three members of the Supreme Court in the same case in the course of declining the leave application. 50 Assuming that we should allow ourselves to be guided by the latter, it seems that this particular jurisdictional difficulty will only exist where the request for a declaration of inconsistency relies on subject matter that is wholly unrelated to the case at first instance. 51 The view expressed by the Supreme Court in Belcher acknowledges the reality that the constitutional issues at the heart of an assessment of legislative consistency with the NZ Bill of Rights will sometimes take time to crystallise and will not always be a focus for first instance trial advocates. However, the Supreme Court's view as to the absence of a jurisdictional bar on this basis may be of little practical effect. That is because it is clear from the subsequent case law that the Court of Appeal nevertheless considers that a failure to request a declaration at an early stage is likely to provide a discretionary basis for the refusal of relief. For example, in R v Chatha (No 2) (Chatha), Glazebrook J gave, as one of the reasons for refusing a request for a declaration of inconsistency, the fact that the request had been made without warning in the course of the resumed hearing of the appeal, thus depriving the Court of the benefit of considered submissions or evidence from the Crown. 53 In McDonnell (another case involving an application for an "extended supervision order"), Mr McDonnell's counsel had, in fact, indicated before the case came to a hearing in the High Court that he intended to seek a declaration of inconsistency. He was advised in a minute from Cooper J to pursue the issue through separate civil proceedings but did not do so. The day before the High Court hearing was to commence, counsel filed submissions seeking a "Hansen declaration" (ie, an informal indication of inconsistency). Baragwanath J did not entertain the submission, apparently because of the fact that the proceeding was a criminal matter. 54 Then, in the notice of appeal to the Court of Appeal, counsel asserted that the High Court had made an error of law in declining to make a declaration of inconsistency.
The Court of Appeal felt that, despite this notice of appeal, the Crown had not been given adequate warning of the basis on which the appellant was applying for a declaration. The Court refused to entertain the request -either for a formal declaration or informal indication of inconsistency -in part, it seems, because of this perceived procedural failure. 56 The judges in McDonnell were clearly concerned about the inadequacy of argument before them on the justifiability issue, the difficulties in having evidence adduced for the first time in the Court of Appeal and the fact that the Chief Executive of the Department of Corrections rather than the Attorney-General was the respondent. 57
No jurisdiction to make declarations of inconsistency in criminal proceedings
The most significant hedge that has been placed around the declaration of inconsistency jurisdiction is that it is not available in criminal proceedings. In Belcher, a majority of four judges of the Court of Appeal (with the fifth, Hammond J, reserving his position) held that a declaration of inconsistency is a "civil remedy" that cannot be granted in a criminal proceeding. 58 The Court of Appeal distinguished between the "criminal relief" given for breaches of the NZ Bill of Rights (for example, exclusion of evidence) and "truly civil relief" such as damages and, in its view, declarations. It gave a number of reasons for why declarations of inconsistency should not be available in criminal proceedings, which can be summarised as follows. 59 • Criminal procedures are not appropriate for assessing "civil relief".
• There is a risk of the criminal process being diverted into collateral issues.
• The District Courts Act 1947 does not give District Court judges jurisdiction to make such declarations in civil proceedings, so there is no principled basis for them to have jurisdiction in criminal cases.
• If District Court judges do not have the jurisdiction in criminal cases, it would be anomalous for High Court judges to do so.
The width of the Belcher ruling no doubt requires clarification in future cases. It is clear that it captures questions that arise in the course of conviction and sentence. The "extended supervision order" regime at issue in Belcher itself is apparently also covered. What is less clear is whether the Belcher ruling captures, for example, extradition proceedings, proceeds of crime cases, habeas corpus applications and various types of contempt proceedings. 56 As explored below, the Court also applied the ruling in Belcher, above n 30, that an application for a declaration cannot be entertained in criminal proceedings.
57 McDonnell, above n 52, paras 129-131.
58 Belcher (CA 2), above n 30.
59 Ibid, paras 13-14.
Whatever its precise width, it is a very significant limit indeed on the availability of declaratory relief. By far the majority of NZ Bill of Rights issues are raised in the context of criminal proceedings where the stakes are high, legal aid is more freely available and there is every incentive for those in jeopardy of criminal penalties to test the limits of the legal system. 60 Further, criminal justice is an area of legislative policy where there is an ever-present risk of zealous legislative majorities seeking to push or indeed ignore the boundaries set by the contemporary human rights framework. The regime at issue in Belcher, for example, has attracted adverse reports under section 7 of the NZ Bill of Rights from both a Labour and a National Attorney-General. 61 Presumably, the Belcher decision creates no jurisdictional bar to somebody in Mr Belcher's position initiating a subsequent civil challenge relating to the same subject matter (in the same way as one might bring a subsequent claim for Baigent damages). There may, however, be practical obstacles -most obviously financial -to bringing such claims. Additionally, a civil proceeding brought in such circumstances will probably have to take the form of a freestanding application for declaratory relief as any questions of statutory interpretation will have been resolved in the course of the prior criminal proceeding. As discussed below, the New Zealand courts may well be reluctant to acknowledge or exercise a declaratory jurisdiction in the case of freestanding applications of this kind. 62 Finally, it is possible that the established principle that a civil court should only in exceptional circumstances give a declaratory judgment on an issue of criminal law may prove an additional obstacle in such a case. 63 The Belcher ruling on the availability of declarations of inconsistency in criminal proceedings was directly relevant to the question before the Court and so cannot be considered obiter. It has subsequently been applied by the Court of Appeal in at least two further cases. 64 Bearing that in 60 It is no coincidence that of the nine cases identified at above n 30, seven would clearly be classed as criminal proceedings. 64 Exley (CA), above n 30; McMillan, above n 30. These cases were heard together: see ibid, para 14. See also McDonnell, above n 52, discussed further below, in which the Court of Appeal described the Belcher ruling as "obiter" but then proceeded to apply it.
mind, the comments of a (differently constituted) bench of three judges of the Court of Appeal in Chatha are puzzling. 65 In that case, Glazebrook J for a unanimous Court observed that it had "not been decided" whether such declarations are available, either in the civil or criminal context. 66 Her Honour cited the Supreme Court decision refusing leave to appeal in Belcher as authority for this proposition. 67 The precedent value of such leave decisions has not yet been determined 68 but, in any event, the Supreme Court passed no comment in its leave decision on the validity of the Court of Appeal's ruling that declarations of inconsistency are not available in criminal proceedings. Rather, the Supreme Court was content for the purposes of the leave application to "assum[e], without deciding" that a declaration of inconsistency is available in a criminal proceeding. 69 It is true that the Supreme Court did, as discussed above, "correct" the Belcher Court's wide reading of the Taunoa judgment on the separate issue of whether the subject matter of the declaration must have been raised before the court of first instance. 70 That, however, was a distinct question that only impacted peripherally at best on the question whether there is a jurisdiction to make declarations of inconsistency in criminal proceedings. 71 Accordingly, the Court of Appeal's decision in Belcher stands until overruled -either by the Supreme Court or by the Court of Appeal itself. Given that leave to appeal on the jurisdiction question was refused in Belcher itself, the prospects for the former happening in the near future must be considered poor. 72 The best that can be said for Chatha is that it raises the spectre of the latter and therefore renders the Belcher ruling somewhat unstable. 73 This instability is perhaps confirmed by the subsequent decision of the Court of Appeal in McDonnell, in which a Court comprised of three judges, all of whom had been part of the Belcher Court, began by describing the Belcher ruling as obiter but then proceeded to criticise the appellant for failing to lodge separate civil proceedings in the light of it, noting that Belcher had "clearly stated that declarations of inconsistency could not be issued in criminal proceedings." 74 The correctness of the Belcher Court's finding as to the absence of a declaratory jurisdiction in criminal proceedings deserves careful and considered examination. In the context of this article, however, three passing observations must suffice. First, it is to be noted that the United Kingdom and Australian statutory regimes defy the Belcher Court's insistence that such declarations are, by nature, "civil" as in none of these jurisdictions is the relief so limited. 75 Secondly (and drawing further on the comparative context), the position in these three jurisdictions differs with respect to whether the power to make such declarations has been vested in criminal trial courts or is only available on appeal in criminal cases. In the United Kingdom, the power to make declarations of incompatibility is not available to criminal trial courts 76 -in part, it seems, to counteract the concern adverted to by the Belcher Court about the criminal trial process being diverted into collateral challenges. 77 In the ACT and Victoria, on the other hand, the power is reposed in their respective supreme courts, the trial divisions of which do try certain serious criminal offences. 78 The further concern expressed by the Belcher Court -that it would be anomalous for High Court judges to have jurisdiction to grant declarations of inconsistency in criminal trials if District Court judges do not have such jurisdiction 79 -is perhaps partially met in the design of the Victorian regime through the inclusion of a referral power to enable any court or tribunal to refer questions of law relating to the application of the Charter to the Supreme Court. 80 The ACT Human Rights Act does not, however, contain an equivalent referral power. Thirdly, the Belcher Court is, with respect, right to remind us that in New Zealand, the jurisdictions of the District Court and the two appellate courts (the Court of Appeal and Supreme Court) are statutory and that, accordingly, if a jurisdiction to make declarations of inconsistency is to be found, precise attention must be given to the statutory pathways that will support it, both at first instance and on appeal. For example, given the constitutional significance of the declaration of inconsistency question, it would surely be anomalous to identify a first instance jurisdiction in the High Court (which does have inherent jurisdiction) if an appropriate avenue for appeal did not also exist.
These observations reinforce, more generally, the difficulties attendant upon creating such a declaratory jurisdiction by implication. Whether these difficulties are surmountable, however, deserves separate and detailed examination elsewhere.
No District Court jurisdiction in civil proceedings?
In developing its reasons for why there is no jurisdiction to make declarations of inconsistency in criminal cases, it will be noted that the Court of Appeal in Belcher asserted that there is no jurisdiction for District Court judges to grant declarations of inconsistency in civil proceedings. 82 The Court did not, however, give reasons for this conclusion and, in the circumstances, it is best regarded as obiter. The District Court's civil jurisdiction is statutory and is laid out in Part 3 of the District Courts Act 1947. None of the heads of jurisdiction found there obviously comprehend a declaration power but whether it might be possible to read one in, bearing in mind section 6 of the NZ Bill of Rights (the interpretive direction) may require fuller interrogation in future cases. 83 
Jurisdiction under the Declaratory Judgments Act 1908?
In Boscawen v Attorney-General, the plaintiffs sought declarations that aspects of the Electoral Finance Act 2007 unjustifiably breached the rights to vote and to freedom of expression contained in the NZ Bill of Rights. 84 They relied on the Declaratory Judgments Act 1908 (the DJA), which empowers the High Court to make declarations as to the meaning and effect of legislation, as the the Director of Public Prosecutions, and only at the conclusion of the proceedings. Rights to appeal conviction and sentence are, of course, also available.
82 Belcher (CA 2), above n 30, para 14.
83 Attention would need to focus on s 29, which gives the District Court jurisdiction "to hear and determine any proceeding where the debt, demand, or damages, or the value of the chattels claimed, is not more than $200,000…" Bearing in mind s 6 of the NZ Bill of Rights, might it be possible to characterise an application for a declaration as a "demand", and to rely on s 29 even though the amount of damages claimed is $0? Or might this section provide a jurisdictional gateway where Baigent damages are claimed and declaratory relief is sought in the alternative?
basis for granting relief. 85 In the High Court, Clifford J struck out the claim, relying on wellestablished case law under the DJA that the courts will not answer questions that are "abstract" in the sense that the pleadings do not disclose a "dispute" between the parties. 86 It is not clear whether his Honour meant to suggest that any application for a declaration of inconsistency would inevitably be abstract because it would not be binding and thus would not affect the legal relationship between the parties. Alternatively, he may simply have meant that there was no "dispute" in Boscawen because the pleadings did not allege that the offending legislation had affected the plaintiffs themselves in their attempts to engage in political expression. Rather, the Boscawen claim was selfconfessedly abstract -the plaintiffs argued that the New Zealand courts should assert a power to give advisory opinions on the compatibility of legislation divorced from any particular fact situation.
Assuming that Boscawen reflects this latter and narrower concern, the question whether the DJA can ever provide jurisdiction for a declaration of legislative inconsistency remains unanswered. At first glance, though, the concept of a non-enforceable advisory declaration sits rather uneasily with the language of the DJA, which contemplates binding declarations on the meaning of legislation. 87 Further, it is not clear what is to be gained from invoking this jurisdiction rather than relying directly on the NZ Bill of Rights and the inherent jurisdiction of the High Court. And if there is little to be gained, there may be something to be lost -as Boscawen itself illustrates. Case law under the DJA may create jurisdictional barriers that would not necessarily carry across to a novel jurisdiction developed in reliance on the NZ Bill of Rights itself. For that reason, future plaintiffs may be illadvised, from a tactical perspective, to invoke the DJA as the sole jurisdictional basis for the grant of such declaratory relief.
No abstract claims
If Clifford J's only reason for objecting to the Boscawen claim was that the DJA did not provide a suitable basis for relief, then striking out the claim was rather heavy handed. That, though, invites the question whether the objection that a claim is "abstract" will rule out a declaration of inconsistency even if the plaintiffs rely solely on the NZ Bill of Rights for the jurisdiction to grant such relief? That question was raised when Boscawen came before the Court of Appeal as the plaintiffs had conceded by that point that jurisdiction was not available under the DJA. 88 Though the Court of Appeal did not make a clear ruling on the point, it did express doubt as to whether there is a jurisdiction to grant declarations of inconsistency in respect of abstract claims. O'Regan J for a unanimous Court noted that the New Zealand courts "are not well-placed to give opinions without a specific factual background to assess the inconsistencies". 89 The Boscawen Court's reservations about abstract claims are, with respect, likely to be shared by other New Zealand judges. 90 The strongest argument for the existence of an implied declaratory jurisdiction under the NZ Bill of Rights is the one derived from Simpson v Attorney-General [Baigent's Case] that, although the NZ Bill of Rights is silent as to remedies, the "ordinary range of remedies will be available". 91 Declaratory relief in the context of a concrete factual dispute is arguably part of that ordinary range of remedies. An advisory jurisdiction to make general pronouncements on the compatibility of legislation with the NZ Bill of Rights, divorced from any particular fact situation, is not. Whether or not such an advisory jurisdiction is desirable as a matter of policy, it is one step further than the New Zealand courts are likely to want to travel on the basis of implication alone.
It is perhaps interesting to note that even in those jurisdictions that have conferred on the courts a power to make declarations of inconsistency, there appear to be considerable barriers to abstract claims. In the United Kingdom, the Court of Appeal has held that standing to seek a declaration of incompatibility is restricted by analogy with section 7 of the UK Human Rights Act, which confers standing to bring claims against public authorities on "victims" of rights violations. 92 The two Australian jurisdictions have not yet tackled this question. However, both Australian charters prohibit freestanding applications for declarations of inconsistency -such declarations can only be sought in the context of proceedings that are already before their respective supreme courts. 93 This may impact on the abstractness question as the ordinary rules of standing may well apply to such claims.
The apparent outlier in this respect is New Zealand's Human Rights Review Tribunal, exercising its express declaratory jurisdiction under the NZ Human Rights Act. It has refused to recognise any standing requirement, a position that has been upheld by the High Court on judicial review. 94 Accepting, then, that abstractness may be a legitimate objection to the exercise of an implied jurisdiction to make declarations of inconsistency under the NZ Bill of Rights, there is nevertheless a real danger of the abstractness point being pressed too far. The issue of abstractness will not always present in such a stark form as it did in Boscawen and will often give rise to questions of degree and kind. Further, there is force in the argument that those who wish to challenge rightsrestricting legislation should not have to wait for their rights to be breached before seeking a declaration. The jurisprudence of the European Court of Human Rights on the "victim" requirement in article 34 of the European Convention (on which section 7 of the UK Human Rights Act is based) reflects this concern. In a number of cases, the Court has found it to be sufficient that a complainant runs the risk of being directly affected by an offending measure, even if he or she has not yet been so affected. 96 In the absence of a statutory standing requirement, the New Zealand courts ought, if anything, to be able to take a more liberal approach to the abstractness question. It may, therefore, be better to treat the question as one going to discretion rather than jurisdiction (as is, in fact, generally the case with respect to the abstractness requirement under the DJA).
No freestanding application for a declaration
A further and important question is whether the courts will acknowledge or exercise a jurisdiction to grant declarations of inconsistency when this is the only relief sought from the Court. A number of the recent Court of Appeal and Supreme Court cases have contained comments evincing an unwillingness to engage with requests for declarations of inconsistency if the subject matter of the proposed declaration is not closely related to a question of statutory interpretation or other more orthodox question that has come before them. 97 For example, in refusing leave to appeal against a decision of the Court of Appeal dismissing an appeal against sentence in R v Manawatu, the three Supreme Court judges who considered the application noted that the challenge did not 97 See Taunoa (NZSC Decision on Stay), above n 30, para 4; Manawatu (NZSC), above n 30, para 6; Belcher (NZSC), above n 30, para 6; Exley (CA), above n 30, para 20; Exley (NZSC), above n 40, para 2; Chatha (CA), above n 30, para 32; Wenzel, above n 30, para 4.
seem to relate to the appropriateness of the sentences in fact imposed on Mr Manawatu and then observed as follows: 98
The application rather seeks to bring a systemic challenge to aspects of the system for determining If the Supreme Court meant, in the italicised passage, to signal that a declaration of inconsistency can only be sought if ancillary to a claim that the legislation has been incorrectly interpreted or applied, then this amounts to another significant limit on the putative jurisdiction. That is particularly so if the Belcher rule limiting the availability of declarations of inconsistency to civil proceedings stands. Take, for example, someone in the position of Mr Belcher who brings and loses a criminal appeal relating to the interpretation and application of the relevant legislation. If there is no jurisdiction to consider a freestanding application for a declaration of inconsistency, then Mr Belcher would be denied the opportunity to bring a subsequent civil action for a declaration of inconsistency in relation to the same subject matter. That is because all issues of interpretation and application of the legislation will have been resolved in the criminal appeal. More generally, this limit on the jurisdiction, if it exists, would create an unfortunate incentive for a plaintiff to dress an application for a declaration in the sheep's clothing of an untenable interpretation argument.
This latter concern has not, however, prevented the two Australian jurisdictions from limiting declaratory relief in exactly that way. As noted above, in both the ACT and Victoria, a declaration of inconsistency can only be sought in the context of proceedings that are already before the relevant Supreme Court. Thus, freestanding applications for declaratory relief are precluded. 99 
Not available if Parliament is seised of the question?
This proposition derives from the decision of the Court of Appeal in Manawatu. 100 The subject matter of the proposed declaration in Manawatu was section 398(1) of the Crimes Act 1961, which restricted the delivery of separate judgments (and thus dissenting judgments) in criminal appeals in the Court of Appeal. At the Court of Appeal hearing, the appellant's counsel criticised the judges of 98 Manawatu (NZSC), above n 30, para 6 (emphasis added). the Court of Appeal for their alleged "failure to speak out against s 398(1)". 101 O'Regan J for a unanimous bench of five roundly rejected this criticism, noting that section 398(1) was, in fact, in the process of being repealed and that this process had been instigated by the very body of judges that counsel presumed to criticise. 102 The Court declined to examine whether section 398(1) violated provisions in the NZ Bill of Rights, considering that it would be "gratuitous and unnecessary" to do so in the circumstances just described. 103 This suggests yet another potential limit on the exercise of the implied declaratory jurisdiction, though one presumably going to the discretion to grant relief rather than to jurisdiction. The rationale is, presumably, that "dialogue" is unnecessary and perhaps unwelcome if the legislative branch is getting along well enough on its own. It is interesting to note, however, that the Court of Appeal in Boscawen did not choose to utilise this particular technique of avoidance even though, by the time it issued its decision, a Bill repealing the Electoral Finance Act 2007 was before the House and being enacted under urgency. 104 It is also worth noting that this approach has not yet found favour with the Human Rights Review Tribunal (exercising its express declaratory jurisdiction under the NZ Human Rights Act). 105 Nor is it an approach that has yet been taken by the United Kingdom courts, 106 though in Ghaidan v Godin-Mendoza Lord Millett observed that it "may be a matter for debate" whether a court should exercise its discretion to make a declaration if Parliament is already engaged in enacting remedial legislation. 107 
What is left and when, if ever, will it be exercised?
In sum, then, the recent case law has placed significant hedges around the circumstances, if any, in which an implied jurisdiction to make declarations of inconsistency can or should be exercised. Perhaps the two most significant are that it is not available in the course of criminal proceedings and, it seems, cannot be brought as a freestanding claim. Notably, all of the recent cases avoid answering the question whether, even if all of the conditions identified above have been met, a residual jurisdiction to make such declarations exists at all. In some instances, the courts' reluctance to enter that debate can readily be understood in the light of factors such as the late stage at which the request for a declaration or inconsistency was made 108 or the disconnection between the thrust of the appeal and the subject matter of the proposed declaration. 109 Read as a whole, however, the case law evinces a marked reluctance on the part of New Zealand judges to engage with the existence of a declaration of inconsistency jurisdiction.
The Supreme Court's decisions in Hansen and Belcher, and the Court of Appeal's decision in Boscawen are particularly telling instances of this phenomenon. In Hansen, a majority of the Supreme Court exercised the substantive jurisdiction discussed above 110 to examine the compatibility of a reverse onus provision found in the Misuse of Drugs Act 1975 and concluded that on its ordinary meaning, the legislation breached the NZ Bill of Rights in a manner that could not be justified in a free and democratic society in terms of section 5. It then examined the possibility that there might be an alternative rights-consistent interpretation and rejected it, concluding that the "ordinary" rights-violating interpretation was the only legitimate meaning that could be given to the legislation. 111 At that point one might have expected their Honours at least to consider whether to grant a declaration of inconsistency -the appellant's counsel had certainly requested them to do so in written submissions. Nevertheless, none of the Supreme Court justices even adverted to the possibility that a declaration could be made, let alone gave reasons for not making one.
Shortly thereafter, the Supreme Court refused to grant leave to appeal in Belcher against the finding that there is no jurisdiction to make declarations of inconsistency in criminal cases. 112 This was despite the fact that Belcher clearly raised weighty human rights issues concerning the retrospective application of a regime of ongoing "supervision" (somewhat like parole conditions) that can be tacked onto the end of a person's sentence for certain types of sex offending. As mentioned above, that regime had attracted an adverse report under section 7 of the NZ Bill of Rights from the (Labour) Attorney-General when it was introduced to the House, and amendments to it have since attracted a further report from the new (National) Attorney-General. 113 The Supreme Court has subsequently refused leave to appeal in three further cases in which the question whether there is a jurisdiction to make declarations of inconsistency in criminal cases has been at issu nce of New Zealand judges to engage with the exis an unacceptable judicial intrusion on the domain of Parliament -lose much of their potency. 119 e. 114 In Boscawen, the plaintiffs had pursued two distinct lines of attack. First, they sought to review the Attorney-General's failure to issue an adverse report under section 7 of the NZ Bill of Rights on the Electoral Finance Bill when it was introduced to the House and, secondly, they sought nonbinding declarations of inconsistency in respect of the legislation as eventually enacted. With respect to the first line of attack, the Court of Appeal held that the principle of comity precluded review of the Attorney-General's reporting function under section 7 of the NZ Bill of Rights. 115 The Court then held (without any real explanation) that its conclusion with respect to the nonjusticiability of section 7 made it "unnecessary to deal with the issues relating to declarations of inconsistency". 116 With respect, this conclusion is mystifying. The non-justiciability of section 7 was irrelevant to the question whether a declaration of inconsistency was available with respect to the enacted legislation. The readiness with which the Court concluded otherwise can only be made sense of as another example of the marked relucta tence of an implied declaratory jurisdiction. 117 The recent case law does not, however, go so far as to rule out the possibility that a jurisdiction to make declarations of legislative inconsistency (at least in civil proceedings) can be implied from the terms of the NZ Bill of Rights and it is perhaps significant that no judge has yet wished to close that door. 118 My cautious prediction is that at some point in the future, the New Zealand courts will recognise a carefully circumscribed jurisdiction to make declarations of inconsistency. In the face of the express declaration of inconsistency powers now included in a growing number of statutory human rights charters around the world, not to mention in the NZ Human Rights Act, constitutional objections to the exercise of such a jurisdiction -for example, the argument that it would constitute There is nothing in the language of section 4 of the NZ Bill of Rights to expressly preclude such a remedy, and its evolution would seem to be consistent with the liberal approach foreshadowed in Baigent's Case to the development of effective remedies. 120 Even if such a jurisdiction is eventually confirmed, however, the case law discussed above suggests that the prospects of it actually being utilised on a regular basis are poor. The Supreme Court's decisions in Hansen and Belcher are, again, significant in this regard. In Hansen, the judge that came closest to addressing explicitly the declaration of inconsistency question was McGrath J. In a passage already quoted above, he maintained that the New Zealand courts should not shirk their responsibility to indicate in their decisions that legislation is inconsistent with the NZ Bill of Rights and cannot be saved through interpretation. 121 He then added: "Normally that will be sufficiently apparent from the court's statement of its reasoning". 122 I read that sentence as suggesting that a formal declaration will not normally be required.
In Belcher, McGrath, Tipping and Blanchard JJ refused leave to appeal to the Supreme Court because they considered that, regardless of whether there was any jurisdiction to grant a declaration of inconsistency, it was "entirely appropriate" for the Court of Appeal "to leave the matter in essentially the same way as it was subsequently left by the majority of this Court in R v Hansen", that is, by describing the inconsistency but making no formal declaration. The judges also noted that it was "of some moment … that no issue concerning s 5 was required to be determined in the necessary course of interpreting the legislation and resolving questions between the parties". 123 A response in the form of a declaration was, the judges concluded, "quite unnecessary". 124 The correctness of these remarks can perhaps be questioned. Section 5 was arguably just as relevant to the interpretation issue in Belcher as it was to Hansen. Further, on one view, Belcher had not been left on the same footing as Hansen at all. In Hansen, the majority judges had clearly indicated their view that the relevant legislation limited the right to be presumed innocent in a manner that could not be justified in a free and democratic society by reference to section 5. In contrast, in Belcher, there was no clear "indication" of inconsistency of the kind foreshadowed by McGrath J in the passage from Hansen quoted above. 125 At a first Court of Appeal hearing, the exercising state/territory rather than federal jurisdiction: see for example James Stellios "State/Territory Human Rights Legislation in a Federal Judicial System" (2008) Court had held that, on its ordinary meaning, the "extended supervision order" regime in the Parole Act 2002 constituted a prima facie breach of the prohibitions in the NZ Bill of Rights against retrospective penalties and double punishment. 126 The Court had then decided to assume, for the purposes of the ensuing statutory interpretation argument, that this prima facie breach could not be justified in terms of section 5. The Court had nevertheless concluded that no alternative rightsconsistent interpretation of the offending provisions was available and that, therefore, the offending legislation must stand. 127 This raised the question whether a declaration of inconsistency should be made. At this point, however, the Court of Appeal had abandoned its assumption that the prima facie breaches of the NZ Bill of Rights were unjustified in terms of section 5, noting that it had not received sufficiently full argument on the point. The Court had therefore reserved that question, as well as the question whether there was jurisdiction to make declarations of inconsistency, for further argument at a later hearing. 128 In the event, the Court of Appeal had only considered the question of jurisdiction at that subsequent hearing and had concluded, as discussed above, that it did not have jurisdiction. 129 In the result, therefore, there was no clear indication from the Court of Appeal in Belcher as to whether or not the impugned legislation unjustifiably breached the NZ Bill of Rights and the Supreme Court was arguably wrong to conclude that a formal declaration was, for that reason at least, unnecessary. The broader point, though, is that like Hansen, Belcher indicates the view taken by the current Supreme Court that even if a jurisdiction does exist, the discretion to grant formal declaratory relief should only be exercised sparingly. It will normally be sufficient simply to "indicate" the inconsistency in the course of the reasoning. 130 As Michael Taggart has said, that appears to be the "default setting". 131 Neither Hansen nor Belcher offer any assistance in explicating the circumstances in which a court should depart from that default position and take the additional step of making a declaration, and it is not immediately clear what those circumstances might be if neither Hansen nor Belcher qualified. 132 In contrast, the general tenor of jurisprudence from those jurisdictions with express declaration of inconsistency powers is that once an 126 Belcher (CA 1), above n 30, para 49. inconsistency has been established, the courts will be slow to refuse relief, notwithstanding the discretionary nature of such relief. 133 None of this rules out the possibility that once such a jurisdiction has been established, certain judges might, in certain circumstances, be prepared to exercise it. 134 The exercise of such a jurisdiction is, however, counterintuitive for most New Zealand judges, who are not comfortable with being put in the role of critic of the legislative branch, and may also be wary of the political reaction this may provoke. The bulk of New Zealand judges are unlikely to make such declarations unless they have a clear direction from the senior judiciary that it is their duty to do so in cases involving unjustified breaches of the NZ Bill of Rights. The recent offerings from the appellate courts fall far short of such a direction.
In short, then, unless there is a marked change in the direction of recent case law, the prospects for an implied declaration of inconsistency power being exercised in any but the rarest of circumstances are poor.
IV WHAT DIFFERENCE WOULD IT MAKE?
To reiterate, then, the Supreme Court in Hansen has reaffirmed the jurisdiction of the New Zealand courts to examine the conformity of legislation with the standards contained in the NZ Bill of Rights and has suggested that this inquiry is an integral step in the process of interpreting and applying legislation. The New Zealand courts have not, however, embraced a formal remedial jurisdiction to issue declarations of inconsistency.
If the former is so, does the latter matter? In other words, if the Hansen methodology requires the courts to engage with legislative consistency with the NZ Bill of Rights, what difference does it make whether or not the courts go the further step of issuing a formal declaration?
Let us first assume that, in the post-Hansen world, judicial inquiries into the conformity of legislation with the NZ Bill of Rights will, indeed, become a routine part of judicial methodology. In order to decide whether formal declaratory relief would nevertheless serve a useful purpose, a key question that would presumably need to be addressed is whether a formal declaration is more likely to prompt a dialogue between the courts and the political branches of government -in other words, to prompt a political response of some kind to the problem that has been identified? Depending on the theory of dialogue to which you subscribe, 135 this response might not necessarily need to amount to political submission to the will of the judiciary. For there to be dialogue, however, there would need to be evidence of some degree of political engagement with the concerns raised by the courts.
As of yet, there is little in the way of empirical data that could be drawn on in answering this question. The United Kingdom experience does not translate well in this regard because of the salutary effects on Westminster of the binding jurisdiction of the European Court of Human Rights. The United Kingdom government has every incentive to respond to a judicial declaration of incompatibility because failure to do so is likely to result in a successful application to the Strasbourg court. The United Kingdom regime is also unique in terms of the provision that it makes for such inconsistencies to be addressed by remedial order. 136 No declarations have yet been made in either the ACT or Victoria although, interestingly, a Victorian County Court judge (who does not have the power to make a declaration) has indicated his view that Victorian legislation equivalent to the legislation at issue in Belcher is inconsistent with human rights. 137 The question whether a formal declaration should be made in respect of that legislation is currently before the Victorian Supreme Court. From a "dialogue" perspective, it is perhaps also interesting to note that new legislation is currently before the Victorian Parliament that would substitute a new scheme that arguably addresses at least some of the human rights concerns identified by the Victorian courts.
To date, one declaration of inconsistency has been made by New Zealand's Human Rights Review Tribunal, in Howard v Attorney-General (No 3) (Howard). 138 At the time of writing, an appeal is still on foot from that decision so no formal response from the Government to the declaration is yet required. 139 In fact, legislation that redresses the breach identified in Howard was enacted shortly after the Tribunal handed down its decision. 140 That legislation had, however, been 135 For an interesting discussion of some of the different conceptions of "dialogue" that might play into the debate see Hickman, above n 4.
136 Human Rights Act 1998 (UK), s 10 and Schedule 2. introduced to the House some six months before the Tribunal issued its decision so it is not possible to attribute its enactment directly to the fact that a declaration of inconsistency had been made. It is, of course, possible that the fact that an application for declaratory relief was on foot prompted the Government to expedite a legislative response.
In time, perhaps, the experiences in the ACT and Victoria, as well as under the NZ Human Rights Act, may provide an empirical basis for assessing the value of formal declaratory relief, but any comparisons will need to be drawn with great care. Quite apart from the obvious difficulties in comparing different political cultures, there are also dangers in assuming that the political response to a declaration made in the exercise of an express legislative power to do so would be similar to the political response to a declaration made under the NZ Bill of Rights in the absence of any express legislative regime. That is particularly so given that the express regimes all formalise the dialogue that such declarations are supposed to generate, most commonly, by requiring the Government to table a formal response to the declaration in the House. 141 More tangibly, one apparent effect of granting declaratory relief is that it reverses the result in the case. If declaratory relief is sought and gained, then the case has presumably been won rather than lost. The very fact that this is so may make a challenge to offending legislation a more attractive option for an aggrieved person. There may also be costs implications as well as implications for the availability of legal aid. 142 In practical terms, therefore, the granting of formal relief may significantly increase the likelihood that aggrieved persons will challenge the justifiability of legislative breaches of the NZ Bill of Rights.
For similar reasons, formal declaratory relief would almost certainly make it more likely that the media would report a case as a victory against the Government, thus increasing the political pressure on the Government to respond to the breach. It is interesting to note, for example, that the judicial "indication" of legislative inconsistency in Hansen received little or no media attention, whereas the formal declaration in Howard did receive some, albeit limited, media coverage. 143 The above discussion, however, is premised on the assumption that in the post-Hansen world, judicial "indications" of inconsistency will be made in the same range of circumstances as might attract a declaration of inconsistency were there an express jurisdiction to make one. The more important point is that this assumption is patently incorrect. In many cases of legislative inconsistency with the NZ Bill of Rights, it is unlikely that any Hansen-inspired judicial "indication" of inconsistency will be forthcoming.
The Hansen methodology is primarily designed to resolve cases where an issue arises as to the correct interpretation or application of a statutory provision. Within the context of that methodology, the immediate purpose of a judicial "indication" of legislative inconsistency with the NZ Bill of Rights is to set up the need to consider whether a section 6-mandated (and therefore rightsconsistent) interpretation of the statute is available. This means that the situations in which the Hansen methodology most clearly demands examination of the consistency of legislation with the NZ Bill of Rights are those in which any inconsistency, if established, can be resolved through the device of interpretation. In contrast, the mechanism of the declaration of inconsistency is designed to advance the opposite situation -where a violation is established but cannot be remedied through the device of interpretation.
McGrath J's observations in Hansen as to the value in making such indications of legislative inconsistency (quoted above) 144 could be read as suggesting that there is value in a court undertaking that examination in all cases, even if there is no realistic possibility of an interpretive solution to the alleged violation. That reading of his remarks is, however, counteracted by Exley. 145 In Exley, the appellant's counsel had sought to get around the Belcher ruling as to the lack of jurisdiction in criminal cases by asking for what they termed a "Hansen declaration" -that is, by asking the Court to make its views on the inconsistency clear in the course of its reasoning. 146 The Court of Appeal refused to do so. Chambers J, giving the reasons of the Court, noted as follows: 147 Hansen was quite different. In McGrath J was one of three Supreme Court justices who refused Mr Exley leave to appeal. 148 In its leave decision, the Court agreed with the Court of Appeal that: "There is no bona fide interpretation issue so a 'Hansen' analysis is not required". 149 If Exley is correct, then the obligation on courts under the Hansen methodology to examine whether legislation is human rights compliant only truly arises when the aggrieved person is able to construct a bona fide interpretation issue over the meaning of the relevant legislation. Further, if, on examining that "bona fide" interpretation issue, the Court concludes that a human rights-consistent interpretation of the statute is, indeed, available then the NZ Bill of Rights issue is resolved and there is no need for any judicial indication to the political branches that the legislation breaches human rights standards. The Hansen "indication" of inconsistency is therefore only available if there is an interpretation argument that is regarded as sufficiently "bona fide" to justify embarking on the Hansen methodology but which ultimately fails. 150 It is thus only a fairly narrow category of cases that is, on this reading, truly amenable to a Hansen indication of inconsistency. What is more, even if a case falls within this narrow category, we should not assume that courts will always faithfully apply that methodology. For example, Belcher highlights a technique that is available to the courts to avoid having to do so. It will be remembered that, in the first Court of Appeal decision in Belcher, the Court "assumed" for the purposes of completing the interpretation exercise that the legislation unjustifiably breached the NZ Bill of Rights. Having concluded that no rights-consistent interpretation was nevertheless available, the Court then discarded this assumption. In this way, the Court avoided giving a clear indication, for the purposes of any dialogue with the political branches, of its opinion as to whether or not the legislation created an unjustified breach of the NZ Bill of Rights. 151 By refusing leave to appeal in Belcher on the grounds that the Court of Appeal's approach was "entirely appropriate", the Supreme Court has, wittingly or not, legitimated this avoidance technique.
In short, then, it is unsafe to conclude that judges will use the Hansen methodology to enter into a routine dialogue with the political branches as to the NZ Bill of Rights-consistency of legislation. A review of the case law during the first two-and-a-half years since Hansen was handed down confirms this. which judges have been prepared to do so, though, are those in which the Court ultimately intends to conclude either that any legislative inconsistency can be resolved through interpretation 152 or (and more commonly) that any legislative intrusion on rights is justifiable in terms of section 5. 153 My research has not uncovered a single post-Hansen example of the Courts examining legislation and concluding that it violates human rights standards.
There are, though, a number of cases in which judges have refused to assess legislation against human rights standards because they do not consider that there is a bona fide interpretation issue in the case. 154 There are also examples of judges utilising the Belcher technique of "assuming" inconsistency for the sole purpose of examining (and then dismissing) an interpretation argument. 155 At least some of these cases raised weighty human rights issues of a kind that would doubtless have been of interest to a constitutional court with accepted powers to review legislation against human rights standards. For example, Kirk v Electoral Commission raised a question of the correct interpretation of a provision in the Electoral Finance Act 2007 relating to third party election spending. If MacKenzie J, the judge in the case, had been faithful to the Hansen methodology, he would have proceeded to consider whether of not that provision unjustifiably limited the rights to vote and to freedom of expression. Whether or not he ought ultimately to have concluded that the legislation unjustifiably breached the NZ Bill of Rights is beyond the scope of this article. Suffice to note that the human rights issues implicated by this legislation were attracting considerable interest within the community, in part because of a perception that they had not been dealt with well by the Government of the day during the legislative process. Under a truly "dialogical" bill of rights, one might have thought that this was exactly the kind of issue that a court might have wished to express a view on. Yet MacKenzie J avoided the question of legislative consistency with the NZ Bill of Rights by deploying the Belcher technique of assuming inconsistency solely for the purpose of tackling (and rejecting) the interpretation argument. 156
V CONCLUSION
The early evidence as to the application of Hansen, therefore, suggests that the courts have not embraced with enthusiasm the licence given in Hansen to examine legislation against human rights standards and to indicate any resulting inconsistency. We should not find this surprising. The question of legislative compatibility with the NZ Bill of Rights -particularly in cases that hinge on the justifiability criteria in section 5 -occupies a territory on the border of law and policy that courts are generally reluctant to enter. The jurisprudential hoops involved in conducting a section 5 inquiry, as articulated by the Moonen and Hansen Courts, are (sometimes needlessly) complex and can require the resolution of difficult and unfamiliar kinds of evidential questions. 157 More generally, and as already suggested above, many New Zealand judges are simply not comfortable with being placed in the role of critic of the legislative branch.
For these reasons and no doubt others, it is hard to shift the judicial mindset towards a selfconscious and routine dialogue with the legislative branch of the kind that declarations of inconsistency are thought to facilitate. The easiest way to effect this shift in mindset is to provide clear legislative authority for the courts to grant formal declaratory relief. The experience in the United Kingdom and the limited experience to date under the NZ Human Rights Act suggest that once such express legislative authorisation is given, adjudicative bodies are quick to rise to the challenge and slow to exercise their undoubted discretion to refuse relief. 158 This is not to suggest that no inter-branch dialogue can or does occur in New Zealand in the absence of such a formal jurisdiction. 159 The interpretive direction in section 6 of the NZ Bill of Rights itself facilitates a softer form of dialogue with the political branches. Further, occasional instances of harder-edged dialogue in the form of judicial calls for legislative reform will no doubt 156 Kirk, above n 155, para 28. 158 The United Kingdom experience also suggests that the availability of formal declaratory relief may have a galvanising effect on the willingness of courts to find an interpretive solution to a problem of legislative incompatibility, but further exploration of that issue is beyond the scope of this paper. See Ghaidan, above n 107.
159 My colleague, Dr Petra Butler, has a project under way in which she is tracking more fully the inter-branch dialogue that occurs under our bill of rights.
continue to take place both inside and outside the space provided by the NZ Bill of Rights, just as it has always done. 160 It is likely, even, that the Hansen methodology may effect a modest increase in the instances of such inter-branch exchanges.
The point, though, is that in the absence of a clear statement from the senior judiciary that there is an implied jurisdiction to make declarations of inconsistency and that it is the duty of the courts to use it in appropriate cases, the courts' participation in any such "dialogue" is likely to continue for some time to be far more sporadic and sotto voce than in those jurisdictions with express declaration of inconsistency powers.
In short, we cannot rely on the implied declaration of inconsistency jurisdiction to found a robust dialogue, of the kind that is emerging in the United Kingdom, between the judicial and political branches of government. Whether we need a more robust dialogue of this kind falls outside the scope of this article. If that is the sort of dialogue that we wish our bill of rights to facilitate, however, we would do best to legislate for it.
